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TESTING AGREEMENT

(samples and analysis)

This Testing Agreement (“Agreement”) is between Texas A&M University-Corpus Christi, a member of The Texas A&M University System, an agency of the State of Texas, on behalf of its ___________________ (“TAMU-CC”), and ____________________________ (“Sponsor”). 

The testing program contemplated by this Agreement is of mutual interest and benefit to TAMU-CC and Sponsor and will further the instructional and investigative objectives of TAMU-CC in a manner consistent with its status as an agency of the State of Texas. The parties agree as follows: 

1. Statement of Work. TAMU-CC shall use its reasonable efforts to perform the testing program (the “Analysis”) as follows: 

______________________________________________________

______________________________________________________

2. Period of Performance. This Agreement shall commence on ___________ (the “Effective Date”) and continue through __________ (the “Term”) unless earlier terminated in accordance with Section 7 hereof. This Agreement may be extended only by written agreement executed by both parties.
3. Price and Payment. Sponsor shall pay TAMU-CC the fixed price of [write out amount] ($__.__) in U.S. dollars upon receipt of invoice. TAMU-CC shall invoice Sponsor at the following address: 

4. Samples. Samples provided by Sponsor for the Analysis (the “Samples”) will remain the property of Sponsor. TAMU-CC may use the Samples only for the Analysis and for no other purpose. TAMU-CC may not furnish the Samples to any party other than Sponsor except as required by law. At the conclusion of the Analysis, TAMU-CC shall either dispose of the Samples according to applicable law and regulation, or, upon the written request of Sponsor, return any remaining Samples to Sponsor at Sponsor’s expense.

5. Confidentiality. TAMU-CC may not disclose the final report of the Analysis and any other documents created by TAMU-CC as part of the Analysis (collectively, the “Results”) to any party other than Sponsor except with the written permission of Sponsor or as required by law. If TAMU-CC is legally required to disclose the Results, TAMU-CC shall, to the extent allowed by law, promptly give Sponsor written notice of the requirement so as to provide Sponsor a reasonable opportunity to pursue appropriate process to prevent or limit the disclosure. If TAMU-CC complies with the terms of this Section 5, disclosure by TAMU-CC of that portion of the Results which TAMU-CC is legally required to disclose will not constitute a breach of this Agreement.
6. Intellectual Property. TAMU-CC shall not make any claim to rights in the Results or in Sponsor’s know-how, trade secrets, or patents provided to TAMU-CC by the Sponsor.

7. Termination. 
a. This Agreement may be terminated by either party upon sixty (60) days’ written notice to the other party. 
b. Either party may terminate this Agreement effective upon written notice to the other party if the other party materially breaches any term of this Agreement and fails to cure such breach within thirty (30) days after receiving written notice of the breach. 

c. Upon termination by either party, Sponsor shall reimburse TAMU-CC for all costs and non-cancelable commitments incurred by TAMU-CC in the performance of this Agreement up to the date of termination, not to exceed the total fixed price, or if Sponsor has paid in full then TAMU-CC shall refund the fixed price to Sponsor less all costs and non-cancelable commitments incurred by TAMU-CC in the performance of this Agreement up to the date of termination.
8. Disclaimer. Sponsor acknowledges that the outcome of the analysis is inherently uncertain and unpredictable. ANALYSIS AND RESULTS ARE PROVIDED “AS IS,” WITHOUT ANY REPRESENTATION OR WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO ANY WARRANTY AS TO FITNESS FOR PARTICULAR PURPOSES, MERCHANTABILITY, OR NON-INFRINGEMENT.   
9. Indemnification.  Sponsor will indemnify and hold harmless the Texas A&M University System, TAMU-CC, and their regents, employees and agents (collectively, the “A&M System Indemnitees”) from and against any third-party claims, damages, liabilities, expense or loss asserted against A&M System Indemnities arising out of (1) any acts or omissions of Sponsor or its employees or agents pertaining to the activities and obligations under this Agreement; except to the extent such liability, loss or damage arises from an A&M System Indemnitee’s gross negligence or willful misconduct; or (2) Sponsor’s use of the Results.
10. Publicity. Neither party may make reference to the other in connection with the Analysis or the Results in a press release or any other oral or written statement intended for the public media except with the advance written permission of the other party or as required by law. In any permitted statements, the party shall describe the scope and nature of the parties’ participation accurately and appropriately and may not imply any endorsement by the other party.

11. Export Controls. Each party shall comply with U.S. export control regulations. Sponsor acknowledges that TAMU-CC is subject to United States laws and regulations controlling the export of technical data, software, laboratory prototypes, and other commodities, and that its obligations under this Agreement are contingent upon compliance with such laws and regulations. If Sponsor intends to provide TAMU-CC with any Samples or information that is subject to export control, Sponsor shall notify TAMU-CC in writing in advance of the disclosure, and TAMU-CC shall advise Sponsor if it desires to take receipt of the export-controlled materials. Neither party may export or re-export any United States-origin technology, software, or products, or the direct products of that technology, software, or products under this Agreement, in violation of United States export control regulations.
12. Force Majeure.  Neither party shall be held liable or responsible to the other party nor be deemed to have defaulted under or breached this Agreement for failure or delay in fulfilling or performing any obligation under this Agreement if and to the extent such failure or delay is caused by or results from causes beyond the affected party’s reasonable control, including, but not limited to, acts of God, strikes, riots, flood, fire, epidemics, natural disaster, embargoes, war, insurrection, terrorist acts or any other circumstances of like character; provided, however, that the affected party has not caused such force majeure event(s), shall use reasonable commercial efforts to avoid or remove such causes of nonperformance, and shall continue performance hereunder with reasonable dispatch whenever such causes are removed. Either party shall provide the other party with prompt written notice of any delay or failure to perform that occurs by reason of force majeure, including describing the force majeure event(s) and the actions taken to minimize the impact of such event(s).
13. Compliance with Laws. Each party shall comply with all federal, state, and local laws, ordinances and regulations in relation to this Agreement.
14. Dispute Resolution. Sponsor shall use the dispute resolution process provided in Chapter 2260 of the Texas Government Code to attempt to resolve any claim of breach of contract related to this Agreement that cannot be resolved in the ordinary course of business and acknowledges that this process is a required prerequisite to suit under Chapter 107, Texas Civil Practices and Remedies Code. Sponsor shall submit written notice of a claim of breach of contract to the TAMU-CC’s Contracts Administration.
15. Independent Contractor.  Notwithstanding any provision of this Agreement to the contrary, the parties hereto are independent contractors. No employer-employee, partnership, agency, or joint venture relationship is created by this Agreement. The parties shall be individually liable for each party’s own debts and obligations, including the payment of all required withholding, social security and other taxes or benefits of its employees.
16. Governing Law. The validity of this Agreement and all matters pertaining to this Agreement, including but not limited to, matters of performance, non performance, breach, remedies, procedures, rights, duties, and interpretation or construction, shall be governed and determined by the Constitution and the laws of the State of Texas.

Venue for any claim arising out of or relating to this Agreement and all of the transactions it contemplates must be in Nueces County, Texas.
17. Entire Agreement. This Agreement constitutes the entire and only agreement between the parties hereto and supersedes any prior understanding, written or oral agreements between the parties, or “side deals” which are not described in this Agreement. This Agreement may be amended only by a subsequent written agreement signed by authorized representatives of both parties.  
The parties have executed this Agreement on the date(s) indicated below. 

Texas A&M University – Corpus Chris

SPONSOR 

By: 






By:




 

Title:






Title:




 

Date:






Date:
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